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A. 


Court of Appeals of the District of Columbia 


No. 5753. 

Leon A. Harris, Trading as L. A. Harris Co., et al., 

Appellants, 

vs. 

Robert J. Hoage, Deputy Commissioner, Employees’ Com¬ 
pensation Commission. 

a Supreme Court of the District of Colunjbia. 

Equity. No. 53812. j 


Leon A. Harris, Trading as L. A. Harris Co., jand Consti¬ 
tution Indemnity Company of Philadelphia, Plaintiffs, 

vs. 

Robert J. Hoage, Deputy Commisisoner, Employees’ Com¬ 
pensation Commission, Defendant.! 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Courf; of the Dis¬ 
trict of Columbia, at the City of Washington, in said District, 
at the times hereinafter mentioned, the following papers 
were filed and proceedings had in the above-entitled cause, 
to wit: 

1 BiU for Injunction , etc. 

Filed December 17,1931. j 


In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 


Equity. # 53812. 

Leon A. Harris, Trading as L. A. Harris Col, and Con¬ 
stitution Indemnity Company of Phila., Plaintiffs, 

versus 

Robert J. Hoage, Deputy Commissioner, Employees’ 
Compensation Commission, Defendant 

To the Honorable Justice holding an equity cojirt: 

The Bill of Complaint of Leon A. Harris, j trading as 
L. A. Harris Company, and the Constitution Indemnity 

1—5753 a 
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LEON A. HARRIS ET AL. VS. 


Company of Philadelphia respectfully shows to the Court 
as follows: 

1. That Leon A. Harris is a citizen of the United States 
and a resident of the State of Illinois, and brings this suit 
in his own right; and that the said Constitution Indemnity 
Company of Philadelphia is a corporation duly created 
under the laws of the State of Pennsylvania, doing business 
in the District of Columbia, and brings this suit in its own 
right. 

2. That the defendant, Robert J. Hoage, is a citizen of 
the United States and a resident of the District of Colum¬ 
bia, and is sued in his official capacity as Deputy Commis¬ 
sioner, United States Employees’ Compensation Commis¬ 
sion, District of Columbia Compensation District. 

3. That, heretofore, to wit, on the 21st day of July, 1931, 
one Emmett Wilson, alias William Patterson, was employed 
in the said District of Columbia by the said Leon A. Harris, 

trading as L. A. Harris Company, as a laborer. 

2 4. That pursuant to the provisions of the Act 

of Congress, approved May 17th, 1928, entitled 
4 ‘An Act To Provide Compensation For Disability 
Or Death Resulting From Injuries To Employees 
In Certain Employments In The District of Co¬ 
lumbia, And For Other Purposes”, and of the Act 
of Congress approved May 4th, 1927, entitled “An 
Act to Provide Compensation for Disability or Death 
Resulting from Injuries to Employees in Maritime Em¬ 
ployment and for Other Purposes”, the said L. A. Harris 
Company was insured by a policy of insurance issued by 
the Constitution Indemnity Company of Philadelphia, 
whereby said insurance company undertook and agreed to 
pay such compensation to the employees of the said L. A. 
Harris Company, and their dependents, as may be lawfully 
awarded under the said Acts of Congress for ‘ occupational 
injury or death arising out of and in the course of’ such 
employment; that the said policy of insurance was then in 
full force and effect, on the aforesaid 21st day of July, 1931. 

5. That on the said 21st day of July, 1931, the said 
Emmett Wilson, alias William Patterson, while performing 
services for the said L. A. Harris Company, sustained a 
personal injury resulting in his death, and which injury 
arose out of and occurred in the course of his employment, 
while so engaged. 
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R. J. HOAGE, DEPUTY COMMISSIONER, ETC. 

6. That on, to wit, the 29th day of August, 1931, Annie 
May Simmons, filed with the defendant, Robert J. Hoage, 
Deputy Commissioner, as aforesaid, and as required by 
law, a claim for compensation in her own rigjit, as mother 
of the decedent, and alleging that she was dependent on 
the decedent for her support and maintenance. That the 
said Plaintiffs did on, to wit, September 24th, 1931, file with 
the defendant, Robert J. Hoage, Deputy Commissioner, 
aforesaid, a Controvert against the aforesaid claim of 
Annie May Simmons, on the ground that there was 
3 no dependency on the part of the said Claimant, the 
decedent not contributing to her support during his 
lifetime. That, thereafter, on, to wit, the iL9th day of 
October, 1931, the said defendant, Robert J. Hoage, Deputy 
Commissioner aforesaid, did notify the plaintiffs that there 
would be a hearing before him on the claim! of the said 
decedent’s Mother, on, to wit, the 16th day ojf November, 
1931 at two P. M.; that on the said 16th of November, 1931, 
the said hearing was held before the said Deputy Commis¬ 
sioner solely upon the question of the dependency of the 
said Annie May Simmons (the death of the decedent as a 
result of his occupational injury being admitted); that at 
the close of the testimony taken on behalf of tihe claimant, 
and while counsel for the plaintiffs was engaged in cross- 
examination, the said defendant, Robert J. 1 Hoage, as 
Deputy Commissioner, aforesaid, did, then ai^d there, an¬ 
nounce that he believed a case of dependency had been 
proven, and, by his attitude, as disclosed at the hearing, 
did, in fact, show that he intended making hn award in 
favor, not only of the claimant, Annie May Sijnmons, but, 
also, in favor of Edward Simmons, the alleged! husband of 
Annie May Simmons and the alleged Step-father of the de¬ 
cedent. That, thereupon, counsel for the plaintiffs stated, 
in effect, that in view of the attitude of the said Deputy 
Commissioner, there would be no further cross-examination 
of the witness, and thereupon, all further cross-examination 
ceased. That subsequent to the hearing, on, to 'jvit, Novem¬ 
ber 20th, 1931, the said Robert J. Hoage, Deputy Commis¬ 
sioner aforesaid, did render a written award ^n which he 
allowed the full amount of compensation under the Statute 
in such cases made and provided to the said claiffiant Annie 
May Simmons, and to her alleged husband, Edward Sim¬ 
mons, on the ground that they were dependent upon the 
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LEON A. HARRIS ET AL. VS. 


decedent, he having contributed to their support and main¬ 
tenance during his lifetime. 

4 7. And the said Plaintiffs do further state that the 
said award of compensation to Annie May Simmons 

was improper and not in accordance with law, on the 
ground that there was no testimony, substantial or other¬ 
wise, sufficient to support the finding of the Deputy Com¬ 
missioner. That the testimony introduced at the hearing 
aforesaid, disclosed that the sums of money paid by the 
said decedent to Annie May Simmons were not in anywise 
a contribution to her for support and maintenance, but 
was, in fact, solely for services rendered by the said Annie 
May Simmons to the decedent, for Board, Lodging, Laun¬ 
dering, etc. That the testimony further disclosed that the 
said Annie May Simmons was capable of working herself, 
and did, in fact, hire herself out to do odd jobs, earning on 
an average of Two to Three Dollars a day; that the said 
Annie May Simmons did further receive money from time 
to time from her sister, which said money was used, to¬ 
gether with her own earnings, for her maintenance and sup¬ 
port. 

8. And the Plaintiffs further aver that the award of 
compensation to Edward Summons, as aforesaid, was er¬ 
roneous, and not in accordance with law, for the reason 
that the testimony introduced at the hearing did not in any 
manner show that the said Edward Simmons was legally 
and lawfully married to the decedent’s Mother, and the 
relationship of Step-father and Step-son was not lawfully 
established; that no claim had been filed by the said Ed¬ 
ward Simmons prior to the date of the hearing, or by any¬ 
one in his behalf, but said defendant, Robert J. Hoage, as 
Deputy Commissioner, aforesaid, did at the trial table, and 
without any prior notice whatsoever to the plaintiffs, direct 
the said Annie May Simmons to amend her claim, so as to 
join therein a claim for Edward Simmons, as well as her¬ 
self, and the said plaintiffs do aver that the Deputy Com¬ 
missioner erred as a matter of law in awarding com- 

5 pensationto the said Edward Simmons, when, in fact, 
no claim had been previously made by him, or by 

anyone in his behalf, and when, in fact, the testimony 
failed to disclose the legal relationship between himself and 
the decedent, nor, in fact, that he was in anywise dependent 
upon the said decedent and had received contributions from 
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I 

the decedent in his lifetime, for support and Maintenance. 

9. And the plaintiffs do further state that ihe said de¬ 
fendant, Robert J. Hoage, Deputy Commissioned aforesaid, 
in awarding compensation, as hereinbefore set forth, with¬ 
out first permitting counsel for plaintiffs to cpmplete his 
cross examination, before announcing his decision, did fur¬ 
ther err, as a matter of law. 

Wherefore, the premises considered, the Plaintiffs pray: 

1. That a Writ of Subpoena issue against the said de¬ 
fendant, Robert J. Hoage, requiring him, on a date certain, 
named therein, to answer the exigencies of this J{3ill of Com¬ 
plaint. 

2. That an injunction issue, pendente lite, staying all 
further proceedings by the said defendant herein which 
would, in anywise, cause or permit the Compensation Or¬ 
der issued in this cause to become permanent apd final. 

3. That after a full and complete hearing, | this Court 
issue a mandatory order, requiring and compelling the de¬ 
fendant, Robert J. Hoage, as Deputy Commissioner, afore¬ 
said, to withdraw the herein-complained-of Compensation 
Order and to enter in lieu thereof and award rejecting com¬ 
pensation to the above named claimants. 

4. And for such other and further relief as the nature 

of the case may require and to this Honorable Court 
G may seem just and proper. 

LEON A. HARRIS, Trading as 
L. A. HARRIS COMPANY, 

Bv A. ARIES. 

CONSTITUTION INDEMNITY COMPANY 
OF PHILADELPHIA, 

By H. C. CALLOWAY. 

STANLEY H. FISCHER. 

NORMAN FISCHER. 

LEROY S. BENDHEIM. 

District of Columbia, ss : 

I 

I, A. Aries, being first duly sworn, on oath depose and 
say that I am the agent of Leon A. Harris, trading as L. A. 
Harris Company, one of the plaintiffs herein, arid am duly 
authorized to make this affidavit; that I have repd and am 
personally acquainted with the facts stated in the; foregoing 
and annexed Bill of Complaint subscribed by pie on be- 
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half of the said L. A. Harris, and that I know the contents 
thereof; that the facts stated therein upon my personal 
knowledge are true and those stated upon information and 
belief, I believe to be true. 

» A. ARIES. 

Subscribed and sworn to before me this 14th day of De¬ 
cember, 1931. 

[seal.] ELMER E. CUMMINS, 

Notary Public, D. C. 

State of Pennsylvania, 

County of Philadelphia, ss: 

I, H. C. Calloway, being first duly sworn, on oath depose 
and say that I am the agent of the Constitution In- 
7 demnity Company of Philadelphia, one of the plain¬ 
tiffs herein, and am duly authorized to make this affi¬ 
davit, that I have read and am personally acquainted with 
the facts stated in the foregoing and annexed Bill of Com¬ 
plaint, and that I know the contents thereof; that the facts 
stated therein upon my personal knowledge are true and 
those stated upon information and belief, I believe to be 
true. 

H. C. CALLOWAY. 

Subscribed and sworn to before me this 11th day of De¬ 
cember, 1931. 

[seal.] CATHRYN E. PALMER, 

Notary Public. 

My commission expires March 9, 1935. 

Stipulation. 

Filed January 7, 1932. 
******* 

It is hereby stipulated and agreed between the parties 
hereto by their respective counsel, that the official transcript 
of testimony taken at the compensation hearing before the 
defendant, Robert J. Hoage, deputy commissioner, United 
States Employees’ Compensation Commission, on Novem¬ 
ber 16, 1931, in the case before him entitled Mrs. Annie 



7 
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Mae Simmons, (Mother) and Edward Simifions (Step¬ 
father) of Emmett Wilson, alias William Patterson, de¬ 
ceased, Claimants v. L. A. Harris Company, Emiployer, and 
Constitution Indemnity Company, Insurance Carrier, Case 
No. 5172-40, and copy of the compensation or<jler filed in 
the same case on November 20, 1931, shall be taken 
8 and considered as a part of the bill of conjplaint filed 
herein in the same manner as though incorporated 
therein. 

STANLEY H. FISCHER, 
NORMAN FISCHER, 

LEROY S. RENDHEljM, 

Attorneys for Plaintiffs. 
LEO A. ROVER, j 

United States Attorney; I 

JOHN J. WILSON, 

Assistant United States Attorney, 

Attorneys for R. J. Hoage, Deputy 
Commissioner, U. S. Employees’ Com¬ 
pensation Commission, Defendant. 

United States Employees’ Compensation Cofiimission, 
District of Columbia Compensation District. 

Case No. 5172-40. 

In the Matter of the Claim for Compensation finder the 
District of Columbia Workmen’s Compensation Act. 

I 

Annie Mae Simmons and Edward Simmons, Claimants, 


L. A. Harris Company, Employer, and Constitution In¬ 
demnity Company of Philadelphia, Insurance Carrier. 

I 

Compensation Order—Award of Death Benefits. 

I 

I 

Such investigation in respect to the above-entiiled claim 
having been made as is considered necessary, and !a hearing 
having been duly held in conformity with law, the Deputy 
Commissioner makes the following 

Findings of Fact. 

That on the twenty-first day of July, 1931, Eimjnett Wil¬ 
son, alias William Patterson, hereinafter known as “em- 
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ployee,” was in the employ of the employer above named, 
whose address is 2917 South La Salle Street, Chicago, Illi¬ 
nois; that the employer was subject to the provisions of 
an Act of Congress approved May 17, 1928, entitled “An 
Act to proyide compensation for disability or death result¬ 
ing from injury to employees in certain employments 

9 in the District of Columbia, and for other purposes”; 
that the liability of the employer for compensation 

under said Act was insured by the Constitution Indemnity 
Company of Philadelphia; that on the above-named day, 
the employee herein, while in the employ of the employer 
above named as a laborer, sustained personal injury which 
arose out of and occurred in the course of his employment 
and resulted in his disability and death; that while so em¬ 
ployed the employee was standing on the premises at 19th 
& B Streets, N. W., when a pipe dropped from an elevation, 
striking the employee on the back, causing injury to his 
back described as contusion of the back and laceration due 
to the injury; that following said injury and as a result 
thereof, the employee suffered from severe hiccoughing 
which finally developed into and terminated in pneumonia; 
that said pneumonia naturally followed the injury above 
described and caused the employee’s death; that Mrs. Annie 
Mae Simmons, surviving mother, born in February, 1879, 
and Edward Simmons, surviving stepfather, date of birth 
not known, were dependent upon the deceased employee for 
support at the time of his death, and as surviving parents 
they are entitled to compensation in the amount of 25% 
each of the average weekly wage in accordance with Sec¬ 
tion 9 (d) of the Act; that the employer herein admitted 
liability for the injury sustained by the employee, and has 
paid funeral and medical expenses as provided in the Act; 
that the wage of the employee at the time of the injury was 
$2.40 per day, working 6 days per week; that the average 
weekly wage is $13.85, and that the above-named claimants 
are entitled to compensation at $3.46 each per week begin¬ 
ning July 31, 1931; that from July 31, 1931, to and includ¬ 
ing November 16, 1931, there has accrued compensation for 
15-4/7 weeks; that compensation for 15-4/7 weeks at the 
rate of $3.46 each per week amounts to $53.88 each; 

10 and that Attorneys Howard & Hayes of 613 F Street, 
N. W., Washington, D. C., rendered legal services in 
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behalf of the claimants and for such services their fee is 
approved in the amount of $50.00 as reasonable. 


Upon the foregoing findings of fact, the deputy Com¬ 
missioner makes the following 


Award. 

That the employer, L. A. Harris Company, ai|d the insur¬ 
ance carrier, Constitution Indemnity Company of Philadel¬ 
phia, shall pay to the claimants herein compensation from 
July 31, 1931, to and including November 16,1^31, a period 
of 15-4/7 weeks, at the rate of $3.46 each per w6ek, amount¬ 
ing to $53.88 each, which amount is due and shall be paid 
forthwith; shall continue to pay compensation to the claim¬ 
ants herein at the rate of $3.46 each per week, payable every 
two weeks, until further order of the Deputy Commis¬ 
sioner; and shall pay to Attorneys Howard & Hayes for 
legal services rendered in behalf of the claimants the sum 
of $50.00, 50% of which shall be paid out of anfl constitute 
a lien upon the unpaid installments of compensation due 
Mrs. Annie Mae Simmons, and 50% of which stall be paid 
out of and constitute a lien upon the unpaid installments 
of compensation due Mr. Edward Simmons. 

Given under my hand at Washington, D. C., this twentieth 
day of November, 1931. 

(Signed) R. J. HOAGE, 

Deputy Commissioner , District of 

Columbia Compensation District . 

11 Proof of Service . 

. 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
employer, the insurance carrier, and the attorneys for the 
claimant at the last known address of each as follows: 


Name. 


Address. 


Mrs. Annie Mae Simmons and 
Mr. Edward Simmons... 

L. A. Harris Company. 

2—5753a 


109 Maurice Stijeet, Pitts¬ 
burgh, Pennsylvania. 

2917 South La S^lle Street, 
Chicago, Illinois^ 


i 


i 



i 
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Name. Address. 

Constitution Indemnity 

Company of Philadelphia. c/o Fischer & Fischer, 613 F 

Street, N. W., Washington, 
D. C. 


(Signed) R. J. HO AGE, 

Deputy Commissioner. 

Mailed November 20, 1931. 

12 United States Employees’ Compensation Commis¬ 
sion for the District of Columbia. 

Before Hon. R. J. Hoage, Deputy Commissioner for the 

District of Columbia. 

No. 5172-40. 

Mrs. Annie Mae Simmons (Mother) and Edward Simmons 
(Step-Father) of Emmett Wilson, Alias William Patter¬ 
son, Deceased, Claimant, 


vs. 

L. A. Harris Company, Employer; Constitution Indemnity 

Company, Insurance Carrier. 

Transcript of Testimony at Hearing. 

Pursuant to notice, this matter was heard before Honor¬ 
able R. J. Hoage, Deputy Commissioner, United States Em¬ 
ployees’ Compensation Commission, at Washington, D. C., 
on the 16th day of November, 1931, at 2 o’clock p. m. 

Appearances: Perry W. Howard, Esquire, on behalf of 
the Claimant; Messrs. Fischer & Fischer, by Norman 
Fischer, Esquire, on behalf of the Respondent. 

13 The Deputy Commissioner: This is the case of 
Mrs. Annie Mae Simmons, Mother of Emmett Wil¬ 
son, alias William Patterson, the Claimant, against the 
L. A. Harris Company, the Employer, and the Constitution 
Indemnity Company, the Insurance Carrier. 

Having been formally set for hearing, the case is pre¬ 
sented for consideration at this time. 
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R. J. HOAGE, DEPUTY COMMISSIONER, iBTC. 

The parties present in this case are: 

Mrs. Annie M. Simmons, Mother of the deceased em¬ 
ployee, represented by Perry W. Howard, her attorney. 

Have you any witnesses, Mr. Howard, other than the 
Claimant ? 

Mr. Howard: Yes, sir. 

The Deputy Commissioner: Who are they? 

Mr. Howard: Evans Simmons and John (^arswell. 

The Deputy Commissioner: Are those all jthe witnesses, 
Mr. Howard? j 

Mr. Howard: Yes, sir. 

The Deputy Commissioner: Representing the Respond¬ 
ent is Mr. Norman Fischer, of the firm ofi Fischer and 
Fischer. I 

What witnesses have you Mr. Fischer? j 

Mr. Fischer: None. j 

The Deputy Commissioner: This is the case jin which Wil¬ 
liam Patterson, the deceased employee, while |n the employ 
of the L. A. Harris Company, sustained an injury, which it 
is alleged arose out of and occurred in (the course of 
14 his employment and resulted in his disability and 
death. ! 

Will that be admitted, Mr. Fischer? 

Mr. Fischer: Yes, sir. 

The Deputy Commissioner: The claim having been filed 
in this case on the 29th day of August, 1931, in j which Annie 
Mae Simmons makes claim for compensation! in her own 
right as Mother of the deceased and alleges to have been 
dependent on the deceased at the time of his djeath for and 
receiving support in the amount of $125.00 for four months’ 
work at the time of his death, the case is presented for 
hearing at this time. 

(The Reporter notes that hereinafter, as more particu¬ 
larly appears in this record, the claim in thiis case was 
amended to read “Mrs. Annie Mae Simmons, Mother, and 
Edward Simmons, Step-Father, of Emmett Wilson, alias 
William Patterson, Deceased.”) 

i 

The Deputy Commissioner: The claim is that funeral 
expenses have been incurred in the amount ofi $193.45 for 
services rendered by John T. Ryan Company,! 1901 Third 
Street. I 
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Is that correct ? 

Mr. Howard: Yes. 

Mr. Fischer: That has been paid. 

The Deputy Commissioner: Who has paid it? 

Mr. Fischer: By the Insurance Company. 

The Deputy Commissioner: Then, you have admitted 
liability in this case, excepting to what extent, Mr. Fischer? 

Mr. Fischer: We deny that there is any dependency 
here. 

15 The Deputy Commissioner: You are prepared to 
prove dependency, Mr. Howard? 

Mr. Howard: Yes, sir, we are. 

The Deputy Commissioner: I will ask the Claimant, Mrs. 
Simmons, and the two witnesses to stand and be sworn 
at this time. 

(Thereupon the Claimant and the two witnesses last 
above named were duly sworn by the Deputy Commis¬ 
sioner. ) 

The Deputy Commissioner: Will we exclude the wit¬ 
nesses? 

Mr. Fischer: I think so. 

The Deputy Commissioner: The witnesses will go out¬ 
side and please do not discuss this case with anyone. 

We will call you when we need you. 

(The witnesses, Evans Simmons, and John Carswell, 
thereupon retired from the hearing room to await the call 
of the Deputy Commissioner.) 

Thereupon Mrs. Annie Mae Simmons was called as a 
witness for and on her own behalf and, having been previ¬ 
ously duly sworn by the Deputy Commissioner, as is above 
indicated, assumed the witness stand and, upon examina¬ 
tion, testified as follows: 

Examination in chief. 

By the Deputy Commissioner: 

16 Q. Are you Annie Mae Simmons? A. Yes, sir. 

Q. You are the mother of—what is his name? 

Mr. Howard: His real name is William Patterson; that 
is, his real name is Edward Simmons- 



R. J. HOAGE, DEPUTY COMMISSIONER, ET<p. 


13 


The Claimant (interposing): The boy? 

Mr. Howard: I mean Emmett Wilson. 

The Claimant: His name was changed, tie did not 
have- 

The Deputy Commissioner (interposing) *. His name was 
Emmett Wilson instead of William Pattersonj? 

Mr. Howard: Yes, sir. 

The Claimant: He go by that name. 


By the Deputy Commissioner: 

Q. Why did he use that name? A. He use^ that name 
at the City, to get his job at the City, and while he used 
that name we did not know he had that namb so it was 
hard to find when we heard about his trouble, how he died 
or got killed. I had moved, you see, and I did not know 
anything about it. 

Q. Your name is Simmons? A. Yes. My nbme is Sim¬ 
mons. 

Q. Have you been married since this boy wa^ born? A. 
I was married to Simmons. 

Q. Since the boy was born? A. Yes. 

Q. Were you married to Wilson before he was 
17 born? A. I was married to Wilson befdre the boy 
was born. 

Q. Then his name was Emmett Wilson? AJ Yes. 


The Deputy Commissioner: All right, Mr. Ktoward. It 
will be necessary to prove dependency. 

Mr. Fischer: May we get some more information as to 
the name ? 

The Deputy Commissioner: Yes; I am expecting him to 
establish the relationship. 

Mr. Fischer: I mean with reference to the change of name, 
while we are on the subject. 

The Deputy Commissioner: All right, Mr. Fischer. 

* . SRaHG . ■ 

By Mr. Fischer: 

Q. You say the boy changed his name for wha^ purpose? 
A. It seems like to me, I don’t know why he changed his 
name; he wanted to work for the City. He gave j this name 
William Patterson because he was well known in [town. 

Q. In what town? A. Pittsburgh. He went tp Mr. Lee. 

Q. Who is Mr. Lee? A. The boss man of thej City who 
gives people jobs. 
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Q. And he went to Mr. Lee ? A. Yes. 

Q. Did Mr. Lee know him before ? A. No, he did not know 
him, he found it out by me telling him. 

18 Mr. Howard: Let me interrupt just a minute 
please. 

Mr. Fischer: All right. 

By Mr. Howard: 

Q. Tell them frankly what they want to know. What 

they want to know is that is the boy- A. (Interposing.) 

The same man. 

Q. If the boy was dodging because of some offense he 
committed, tell them that. A. That is why we don’t know; 
he knew that man. 

By Mr. Fischer: 

Q. Why did he have to change his name to get employ¬ 
ment with the City? A. He was in with the City, and if 
when you deal two-sided with the City, you don’t get no 
help. 

By the Deputy Commissioner: 

Q. Why did he go by the name of Patterson? A. To get 
a job with Mr. Lee. 

Q. Who was Mr. Lee? A. He was the boss of the City 
people, got the city people jobs. 

Q. He got jobs for the people in the city? A. Yes, he 
was the boss. 

Q. Why did he have to go by the name of Patterson? 
A. I do not know nothing about that. 

19 Q. Do you know why he gave the name of Patter¬ 
son? A. To get the job. 

Mr. Fischer: Let me ask this question—I don’t want to 
embarrass anyone. 

The Deputy Commissioner: Yes. 

By Mr. Fischer: 

Q. Was Mr. Lee the man in charge of giving jobs and 
taking care of the unemployment situation and giving 
charity in the City of Pittsburgh? A. That is where he 
was. 
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. 

Q. Were you and your husband and your soij, whom we 
know as William Patterson, all trying to get contributions 
and employment from the City? A. Yes. I don’t under¬ 
stand you. 

Q. Was it the rule that only one of any particular family 
could get a job or get help from the City? A. No it was 
not like that. He was down to the Improvement of the 
Poor and all that stuff goes through there. When he goes 
down there now they know him now. 

Q. In other words, he asked at the “Improvement of the 
Poor” for help, and then went to other place? and gave 
different names at each place? 

Mr. Howard: Just tell them the truth about iij. 

By Mr. Fischer: 

Q. He went to one place, the Improvement of the 

20 Poor, for help? A. Yes. | 

Q. He gave one name and then went to Mr. Lee 
for help and gave another name? Is that correct? A. That 
is the way it was. 

By the Deputy Commissioner: 

Q. That is the way it was? A. Yes. 

j 

By Mr. Fischer: I 

Q. Do you know that? A. No, sir. I did not know that 
he changed his name. 

Q. When did you first find out he changed \iis name? 
A. When he got killed. 

Q. When he got killed? A. Yes. i 

Q. Had you heard from him in the meantimd? A. No, 
he left my place. 

By the Deputy Commissioner: 

Q. He had left your place? A. Yes, sir. 

Q. Did he live with you? A. Yes, he was right in the 
house with me, him and another man went out of the house 
the same night and said they were going to get b job. 

21 Mr. Fischer: I just wanted to bring thalj out. 

The Deputy Commissioner: Yes. You just try to 

get the facts, Mr. Howard. 
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It will be necessary to prove that he made contributions— 
that in itself would be considered support. 

By Mr. Howard: 

Q. How old are you? A. Fifty-two years old tomorrow 
night. 

Q. This was your second husband you are living with? 
A. My second husband. 

Q. Where did you live ? A. 109 Morrison Street. 

Q. In what city ? A. Pittsburgh. 

Q. Pittsburgh, Pennsylvania? A. Yes, sure. 

Q. How long have you lived in Pittsburgh? A. I have 
lived in Pittsburgh since 1917. 

Q. Tell the Court frankly, and answer the questions 
properly: Where did you come from when you went to 
Pittsburgh? A. I went to Hazelwood. 

Q. You went to Hazelwood when? Before you went to 
Pittsburgh, where did you live? A. I was in Hancock 
County, Georgia, in my home. 

22 Q. You lived in Georgia and left there in 1917 and 
moved to Pittsburgh, Pennsylvania? A. That is 

right. 

Q. At the time you went to Pittsburgh, were you married 
to the present husband? A. No, I was not married to him. 

Q. When did your husband, your first husband, die ? A. 
He has been dead—I cannot exactly tell. 

Q. Did he die before you went to Pittsburgh? A. No, he 
has been dead ever since this boy was seven years old. 

By Mr. Fischer: 

Q. How old was the boy when he died? 

By Mr. Howard: 

Q. Yes; how old was he ? A. Seven years old. 

Q. When the boy died, we want to know? A. Thirty- 
four. 

Q. The boy was thirty-four years of age when he died? 
A. Yes. 

Q. Now, in Pittsburgh, you married again? A. Yes, 
sure. 

Q. What was the name of the man you married in Pitts¬ 
burgh? A. Edward Simmons. 
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I 

I 

Q. And you are living with, him now? A. Sure, 

23 I am living with him now. 

Q. Tell the Court the condition of ids health or 
ability to make a living. 

Mr. Fischer: I don’t think that has any part in the case, 
what the ability of the husband is to earn a livjing. 

We are concerned with the question whether! the boy con¬ 
tributed to the support of this Claimant. 

The Deputy Commissioner: I think that will be part of 
the picture. 

Mr. Howard: I thought the Court might waijLt it. 

The Deputy Commissioner: Yes; we want tp know that, 
whether they have an income or what. 

By Mr. Howard: j 

Q. Now, with respect to your present husband. Does 
he work? A. He don’t work. 

Q. What is his ability to work? A. He has|apoplexy of 
the brain and it works on his heart. 

Q. Paralysis of the brain? A. Paralysis of fhe brain. 

i 

Mr. Fischer: Just one second. 

i 

By the Deputy Commissioner: 

Q. Is he able to work? A. No, he ain’t able to work. 

Q. How long since he has worked? A. Four 

24 years. 

Q. It has been four years since he forked? A. 

Yes. 

Q. Does he stay around the house all the titne? A. He 
is around, he has to walk around a bit. 

Q. Does he do any gardening around the 'house? A. 
Not a thing, nothing; I do it myself. 

Q. Does he do any chores of any kind? A. No. 

Q. How long has he been that way? A. lie has been 
that way four years. 

Q. Four years? A. Yes. 

Q. Does he earn any money of any kind? j A. No, no 
money at all. 

Q. Have you any property? A. Not a thing but myself. 
3— 5753a 
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Q. How do you live? Do you rent the place? A. No, I 
have been working myself, and my boy was working, and 
my sister. 

Q. Yourself and boy. What boy do you mean? A. Wil¬ 
liam Patterson, the one that died, and my sister gave me 
a lot of help. She left me now. 

Q. When did she leave you? A. She has been gone since 
Christmas. 

25 Q. Since last Christmas? A. Yes. 

Q. Have you not had anything from her since last 
Christmas? A. No, she has gone back home. 

Q. When was the last money or when was it that you 
received the last money from this boy? A. This year, 
before he came to Washington. 

Q. Before he came to Washington? A. Yes. I got it 
from the City. 

Q. How much did he give you? A. Twenty-four dollars. 

Q. Twenty-four dollars? A. Yes. 

Q. Did he live with you? A. Yes, right in the house. 

Q. Did he get his board there? A. Right there. 

Q. Did you do his washing for him? A. I did these 
things. 

Q. And for what period of time did this twenty-four dol¬ 
lars cover? A. It did not cover anything much more than 
I gave him a bit to eat. 

Q. You gave him what? A. It was something to 

26 go on in the house; it did not pay any debt. 

Q. Did you buy the .stuff: for the house? A. I 
bought it. 

Q. With the twenty-four dollars he gave you? A. Yes. 

Q. And you lived in the house yourself? A. Yes, and 
he lived with me. 

Q. When did he give you that money? A. I guess about 
two weeks; he worked for the City one week and he got 
cut off; they just gave him one week, he worked a week 
and had one week off. 

Q. How long did he work that way? A. He had only 
made one pay. 

Q. Only one pay? A. Yes. 

Q. And he gave you all this twenty-four dollars on one 
pay? A. Yes. 
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Q. How long before that was it that he gpve yon any 
money? A. He gave me money every few days; he did not 
have a steady job. He had a job with Bush aiid Flynn. 

Q. How long did he work there? A. Two ppys. 

Q. How much did he give yon from that? A. He 

27 gave me thirty-five dollars out of that, out of his 

pay. ! 

Q. How long a period did this cover befor^ he came to 
Washington? A. How long a period? 

Q. Yes? For how many weeks was it? He gave you 
thirty-five dollars, you said, and twenty-four dollars? A. 
Well, I did not have sufficient to pay the rent! out of that. 
I could not pay any rent out of it. 

Q. You could not pay any rent out of thjat? A. No. 
I had to buy medicine for my husband. 

Mr. Fischer: Ask her how much he gave het in a whole 
year previous to his death. 

I 

By the Deputy Commissioner: 

i 

Q. How long had he been in Washington? j A. I don’t 
know how long he had been in Washington. i 
Q. You don’t know that? A. I know that he 10ft my house 
two weeks. 

Q. Two weeks before he got hurt ? A. Yes. | 

Q. He left your house, then, about the 7th <jlay of July, 
right after the 4th of July? A. As near as I caiji remember. 
Q. Did he send you any money from Washington? A. 
No, he did not make no pay here at a|l before he 

28 got killed. j 

Q. How much did he give to you fbr one year 
before he left home? A. Well, I could not giye the year, 
because he was not working all the time. I ^ould count 
the times that he made the job last summed, for four 
months, and I got a hundred and twenty-five dollars out of 
that job. 

Q, In four months you got $125.00? A. Yes. 

Q. How long was that before he left? A. TJjat was last 
summer, last year. 

Q. Last year? A. Yes. 

Q. You mean a year ago this summer? A. 'A. year ago 
this summer. I 
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Q. Commencing with July, now, a year ago in July, 
beginning a year ago in July, how much money have you 
had between July last year and July this year? 

Mr. Fischer: That is 1930 and 1931. 

The Witness: I could not count back; he was working 
and gave me money when he was working. 

By the Deputy Commissioner: 

Q. Tell us, as near as you can, how much he gave you. 
A. I do not know what to think about it. He was not work¬ 
ing regular. He got down sick. 

29 Q. He was not working regular? A. No. 

Q. Did he work half the time ? A. He was sick for 
two months. As soon as he got a job he piddled around 
there during the days he worked at Bush and Flynn. 

Q. When he gave you the $125.00? A. That was last 
year. 

Q. The year before that? A. That is one, well, that is 
what I got out of the pay, out of what there was; he had 
to have some himself. I do not know what he was making. 

The Deputy Commissioner: I cannot tell anything from 
that, Mr. Howard. I am trying to get it straight, but I 
cannot tell whether he was giving any more than the value 
of his room and board to her or not. This leaves me right 
in the dark. 

By Mr. Howard: 

Q. When did this boy leave Pittsburgh? A. I don’t 
know exactly when he left Pittsburgh, what day he left 
Pittsburgh; he has been gone, to my count, two weeks 
before that. 

The Deputy Commissioner: She said July 7th, about. 

By Mr. Howard: 

Q. That is about July 7th. That would be the 

30 summerwhen he left? A. Yes. 

By the Deputy Commissioner :• 

Q. About that? A. Yes, sir. 
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By Mr. Howard: 


he gave you 


Q. Now, in the month of June, before he left, 
twenty-four dollars, or was it in July? A. He moved in 
July. 

Q. Just take your time and tell the Court, j The Court 
wants to know the truth. A. I moved in July. I don’t 
know what part. If I had my receipt I could t^ll you. 

Q. It was just before he left? A. Yes; I ipaoved after 
he left. - j 

Q. Can you tell the Court about how long before he gave 
you that, how long before he gave you the jtwenty-four 
dollars that he gave you any other money? Aj No, he did 
not give me any more than just a few dollars Vhen he got 
a day’s work. 

Q. A few dollars when he got a day’s work? A. Yes. 
He got the next job with the City Improvement jof the Poor 
when he came here. 

Q. How often did that happen, a day of woiik or did he 
work a day and quit a day? A. No,. I dcjn’t say one 
31 day—he would help a man repair the hopse. 

Q. He had a job helping a man repajr a house? 
A. Yes, sir. 

Q. Let me ask you this: How did you live from the month 
of July back for another year leading up to that? 

I 

By Mr. Fischer: 

Q. From July 1930 to 1931. 

By Mr. Howard: 

Q. Yes; from July 1930 to July 1931, how dijl you live? 
Tell the Court as best you can. Take your time jabout that. 
A. My sister helped me. j 


By the Deputy Commissioner: 

Q. Your sister? A. Yes. 

j 

By Mr. Howard: 

Q. And your sister left Christmas? A. Sure.! 

Q. That was December, 1930? A. Sure. j 
Q. Would you tell the Court from December, 1930, when 
your sister left, up until July, when this boy canie down to 
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Washington, tell the Court to what extent that boy helped 
you. Did you help the boy or did the boy help you? A. 
The boy helped me. 

32 Q. The boy helped you? A. I swear he did. 

Q. Did you eat and pay rent out of what he gave 
you ? A. I paid him what I could. 

Q. You don’t understand me. Did you eat and pay rent 
out of what he gave you? What you ate from December or 
Christmas, this past year, up until July, you mean you 
largely got out of what he brought you? A. Sure. 

Mr. Fischer: I have not objected to this form of ques¬ 
tioning so far. 

The Deputy Commissioner: What we are trying to do is 
get the facts. 

Mr. Howard: This is rather a unique case. 

Mr. Fischer: I do not think we can get at the facts by 
letting the witness state her conclusions. What we want to 
know is how he helped her. 

Bv Mr. Howard: 

V 

Q. In April, how much did he give you? A. He gave me 
thirty dollars. 

Q. Then in May what did he give you? A. Twenty-five 
dollars. 

Q. In June what did he give you? A. He gave me 
twelve dollars and his work, he did not have a steady job; 
he gave me twelve dollars. 

33 Q. How much did he work, do you know? A. I 
don’t know how much he made. He just worked 

scampering around. 

Q. You do not know whether he made any more than 
twelve dollars or not? A. No, I don’t know how much 
more he made. 

Q. In July, how much did he give you ? A. He gave me 
fifteen dollars. 

Q. Fifteen dollars in July? A. Yes; that is July he was 
down here. That is the time he went to the City, twenty- 
four dollars. 

By Mr. Fischer: 

Q. He gave you twenty-four dollars in July, 1931? A. 
Yes, when he worked here in town. 
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I 

By Mr. Howard: 

i 

Q. That is before he came down to Washington? A. 
Yes. j 

Q. Now, that is all right for this year. No\^ let us start 
back. Draw on your memory as best you ca|n. Take to 
last Christmas and go back before that. Now, that De¬ 
cember, last December, did he work any? A. Yes he 
worked some. 

Q. Do you know how much he made? A. II don’t know 
how much he made. He was making four dollars a day 
for his job, four dollars a day. j 

34 Q. How much did he give you out ojf that? A. 
He gave me thirty-five dollars. 

Q. He gave you thirty-five dollars? In December? A. 
Yes, and some under that. 

Q. What? A. He gave me thirty-five dollar^ and under 
that. 

l 

Q. I mean in December, the month of December to the 
best of your recollection? A. Well, if he w^s working 
regular- 

Q. (Interposing.) Wait now. The Court vfants us to 
boil this down and get at the facts. I 

l 

The Deputy Commissioner: I will have to l(now about 
what she got or I cannot determine the question!of depend¬ 
ency. 

Mr. Howard: Yes, sir. 

By Mr. Howard: 

Q. Now, in December, to the best of your knowledge, tell 
the Court what he gave you. A. When you <j>ount back 
from last year? 

Q. I am talking about December just gone. ! A. I just 
gave it to you. He did not work in December. 

Q. I thought you said January and February, j A. I had 
it backwards. December- 

i 

The Deputy Commissioner (interposing): That would be 
October, probably. I 

Mr. Fischer: I want to get accurate information 

35 the same as you do, but I don’t think thd Claimant 

should give u& conclusions. j 
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By Mr. Howard: 

Q. He gave you forty dollars for Christmas? A. Sure, 
he did. 

Q. Then thirty-five dollars the first week in November? 
A. Yes. 

Q. That is correct? A. Sure. 

Q. Will you tell the Court as best you can what he gave 
you in October? A. Last October? 

Q. Yes, October, just before that November? A. I told 
you, fourteen dollars and something in one month. 

The Deputy Commissioner: That is a year ago this last 
October. 

Mr. Fischer: He means October, 1930. 

By Mr. Howard: 

Q. We started back of December and we got straightened 
up to this year. Do you know what happened this year? 
A. Yes. 

Q. What we want to get at is what he gave you this past 
December. She told us that. Then November 1st, before 
that December you said he gave you thirty-five dol- 
36 lars each week in November. Now, tell the Court to 
the best of your knowledge what he gave you in the 
month of that October, just before this November. A. I got 
thirty-five dollars at one time. 

Q. You got thirty-five dollars at one time? A. Yes, he 
was pretty good then. 

By Mr. Fischer: 

Q. Was that in October you got the thirty-three dollars? 
By Mr. Howard: 

Q. What month did you get- A. (Interposing.) I 

cannot read writing. 

The Deputy Commissioner: You don’t need to read writ¬ 
ing at all. Just tell us what you got. 

By Mr. Howard: 

Q. In December you got forty dollars, November thirty- 
five dollars, October you got thirty-three dollars and he 
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was working pretty good! A. Yes. 

Q. Can you tell us what he got in September, just before 
that October! A. I remember he gave me twelve dollars 
once. 

Q. In September! A. Yes. 

Q. You are certain of the time! A. Yes. He got cut 
off, laid off his job. J 

Q. Now, August, the August beforp that Sep- 

37 tember. Do you remember what he gave you that 
month! A. He gave me about the same^ 

Q. He gave you about the same! Twelve jdollars! A. 
Yes, sure. He was not doing no regular work: 

Q. About twelve dollars! A. Yes. 

Q. Now, that July before the month of Augjist. Do you 
remember what he gave you then! A. He gavh me twenty- 
four dollars. 

The Deputy Commissioner: That is what shej said she got 
this last July. Now you must watch that she 4 oe s not mix 
it up. 

By Mr. Howard: 

Q. Was that twenty-four dollars in July ihis year or 
July last year! A. Before he left home. 

Q. About July, the year before! A. You are talking 
about him when he had his job on that construction work. 

Q. Whatever work he was doing. Do you retnember how 
much he gave you that July a year ago! He gave you 
twenty-four dollars this July past! A. Yes. 

Q. And the' July before that, a year before that, can you 
tell the Court what he gave you! A. I got $125.00 

38 out of the whole works he did there. I divided it 
up. I could not get it counted together, j 

Q. $125.00 during the work that he had dohe there that 
year! A. Yes, last summer, when he had the vj’ork to do. 

Q. When you say “last summer” what do y<?u include in 
“last summer”? A. Last July. 

Q. Yes? A. And the work finished. 

By Mr. Fischer: 

Q. When did the work finish? 

4—5753a 
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i 
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By Mr. Howard: 

Q. Well, he gave you $125.00? 

Mr. Fischer: Find out when the work finished. 

The Witness: He got laid off. 

By Mr. Howard: 

Q. The work was finished—how long did it take to 
finish it? 

Mr. Fischer: She said that she got $125.00 for the work 
he was doing in that summer of 1930. What we want to 
find out is when that work started and when it was com¬ 
pleted. 

Mr. Howard: That is what I am asking. 

By Mr. Howard: 

39 Q. How long did it take him to do the work? 

When did the work start and when was it finished? 
A. He just got a job, just any time—well, he did not stop; 
the people closed the work down—they did not finish the 
work, they did not. 

Q. We don’t live in Pittsburgh. We are down here 
inquiring as to what happened up there. He did a job of 
work for which he received some one hundred and twenty- 
five dollars you said when he finished his work; you got a 
hundred and twenty-five dollars. How long did he finish 
the work ? That is to say; when did he begin the work and 
when did he end it? A. He did not finish the work during 
the time. His time was up. If I have a job and I get cut 
off the job, then my time is up. 

Q. When was his time up? 

By Mr. Fischer: 

Q. When did he start to work? A. I cannot exactly tell 
you when it was. He worked four months up there. 

By Mr. Howard: 

Q. Four months? A. Yes. 
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By Mr. Fischer: 

Q. Do you know when he quit work up there, 

40 when he got off, what month it was when he got 
off? 

By Mr. Howard: 

I 

Q. Did he work all the summer? A. No, he worked June 
and July. 

By the Deputy Commissioner: 

Q. When did he quit work? A. He worked there last 
June. 

Q. He quit there last June? A. I think he was there last 
June. 

i 

i 

By Mr. Fischer: 

Q. What June do you mean, 1931 or 1930? A. This last 
year. j 

Q. You mean a year before his death? A. Yes. 

Q. A year before his death? A. Yes. 

! 

By Mr. Howard: 

Q. Now, you received $125.00 for a job of work he did 
up to the month of June of last year. Is that correct? A. 
Yes, that is right. 

Q. You never heard him say how much a iponth he was 
getting during that time ? A. I never did, no. j 

Q. WTiat did he do with the $125i00? A. He 

41 gave it to me. 

Q. To you? A. He sure did. 

j 

By the Deputy Commissioner: 

Q. You do not know just when he gave you Ithe $125.00? 
A. No, he carried it in when he made his pay. 

Q. Would—did he give it to you? A. When he was 
working he gave me his pay. He got paid ever^ two weeks. 

By Mr. Howard: 

Q. The Judge wants to know what month did he give you 
the $125.00. You say when they cut him Off there he 
brought you $125.00. 


i 

i 
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By Mr. Fischer: 

Q. Did he give it to you all at once? A. That is what I 
said. He did not give it to me all at once. 

Q. But over a period of time? A. That is what I mean. 

By Mr. Howard: 

Q. During the summer? A. Yes, while he was working 
up there. 

By the Deputy Commissioner: 

Q. Then, he boarded and roomed with you up to the 
time he came to Washington? A. He has been with 

42 me, all his life, right around me. If he would go 
away he would not stay. He would come back and 

go back and forward because his job was too far away to 
go home and he had to pay four car fares sometimes to go 
to his work, but he always stayed with me. 

Q. Now, up to the time he left Pittsburgh or, rather, up 
to the time he was killed, did you have anyone else to 
depend upon? A. Nobody but myself and my brother- 
in-law. 

Q. What is the condition, what, is your physical condi¬ 
tion and what has been your physical condition for the last 
few months? A. Well, I sutler with my neuritis and it 
seems like it stays in my bones and I have the rheumatism, 
and I had my teeth pulled and I have never had no business 
for myself since I had my teeth pulled. 

By Mr. Howard: 

Q. Tell the Court frankly: Are you able to do a hard 
day’s labor? 

Mr. Fischer: That is a matter of conclusion. 

By the Deputy Commissioner: 

Q. What have you been doing? A. Working, house¬ 
cleaning. 

Q. Housecleaning? A. Yes. 

Q. How much a week do you earn? A. Oh, I make 

43 two or three dollars a day. People cut it down now. 

Q. All the way from twelve dollars to twenty dol- 
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lars a week! A. The least this year. This ^ear I made 

two dollars a day. I do get that and my car fare. 

■ 

By Mr. Howard: j 

Q. Do you work every day! A. I work eveiry day, and 
some days the lady next door her man work atjDusenberry 
Company, and she has lots of sandwiches ankl she gives 
me lots to eat. 

Q. What are you doing now, what kind of \vork! A. I 
have been doing no work. 

Q. How long! 

Mr. Fischer: I do not think we are interested in that. 
Mr. Howard: I mean as to whether or not sh^ is able. 
The Deputy Commissioner: We want to knc>w if she is 
dependent. 

The Claimant: I am not able. 

The Deputy Commissioner: She has been working every 
day, she said, as near as I can find out. 

i 

By Mr. Howard: 

Q. Are you working every day! A. No, indeed. 

By the Deputy Commissioner: 

44 Q. Were you working every day in July when 
your boy was killed! A. I was working Iwith Hazel 
Wood, my sister-in-law. 

Q. Working regular! A. No, making one or two days a 
week. 

Q. You were working one or two days a week! A. Two 
days in the week. 

The Deputy Commissioner: That is all. j 
You want to try to ask her any other questions, Mr. 
Fischer! 

Mr. Fischer: Just one or two. 

Cross-examination. 

I 

By Mr. Fischer: 

Q. Mrs. Simmons, you have testified here that jin August, 
1930, you received twelve dollars; in September, twelve 

i 




30 


LEON A. HARRIS EX AL. VS. 


dollars; in October so much and so on, and you have given 
a definite amount for each, for the past year. How do you 
arrive at those figures? A. Well, you all put it down in 
writing. I cannot figure but you all did. 

Q. Are you sure these figures you gave us are correct? 

A. The best I know. 

Q. How do you arrive at them? How do you know that 
he gave you that amount, these different amounts, at 

45 these particular times? A. Well, if he gave me five 
dollars, or so many dollars, I know how much h<e 

gave me. I know money when I put my hands on it. 

Q. You say that he gave you twelve dollars during the 
month of August 1930. How do you figure out that he 
gave you that much in that particular month? A. Well, 
when he was not working I told you he was not working; 
he did not have a steady job. 

Mr. Fischer: That is not answering my question. I think 
I will reserve any further cross examination until after the 
other witnesses are on the stand. 

The Deputy Commissioner: That may be well. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Thereupon Evans Simmons was called as a witness for 
and on behalf of the Claimant and, having been previously 
duly sworn by the Deputy Commissioner, as is above in¬ 
dicated, assumed the witness stand and, upon examination, 
testified as follows: 

Examination in chief. 

By the Deputy Commissioner: 

Q. State your full name. A. Evans Simmons. 

Q. Where do you live? A. 20 Kansas Street, 

46 Pittsburgh. 

The Deputy Commissioner: All right. 

By Mr. Howard: 

Q. Evans, is it? A. Yes. 

Q. Did you know William Patterson or, rather, Emmett 
Wilson, who went under the name of William Patterson 
here in Washington? A. Yes, sir. 
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I 

Q. How long have you known him? A. Eveif since 1924. 

Q. How did you come to know him? A. By hay brother. 

Q. How often did you see him during the years of 1930 
and 1931? A. Every day. j 

Q. Were you in a position to know what he <jlid with his 
earnings? A. Yes, sir. 

Q. Do you know the different places at which,he worked? 
A. Yes, sir. 

9 I 

Q. Do you know the amount of compensation |he received 
in these places? A. No, sir. j 

Q. You don’t know that? A. No. 

47 Q. You say you know what he did with his earn¬ 
ings? A. Yes. 

Q. State to the Court to the best of your knowledge what 
he did with his earnings during the year 193(j)-1931? A. 
Well, he and me was working down there with the Dan 
Construction Company. 

Mr. Fischer: When was this ? 

The Witness: That was last year. 

i 

By Mr. Fischer: j 

Q. What part of last year? A. Oh, I noticed pn pay day 
I used to try to get him- 

By Mr. Howard: j 

! 

Q. (Interposing.) Tell him what part of th^ year. A. 
what part of the year? 

By Mr. Fischer: 

Q. Yes. 

By Mr. Howard: j 

i 

Q. Tell them what part of the year. A. In th^ last year, 
this year. 

i 

By the Deputy Commissioner: 

Q. All right. What were you going to say? A. It was 
about, I think—it was in January or February Somewhere 
along in there, when I first started the job. j 
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Q. Was he working on the job there too? A. Yes; 

48 he was working on the Van job, him and I was on 
the same job. 

Q. How do you know it was in January and February? 
A. I was working there in January and February. 

Q. Was Patterson there? A. Indeed he was working 
down there for the Van Construction Company. I don’t 
know when it was. It had not got cold. 

Q. It had not got cold? A. No. 

Q. You mean before last winter? A. Before last winter? 
It was not January. 

Q. It was not January? A. Yes, sir. 

Q. When was it in relation to January? A. It was after 
January. 

Q. About when was it, then? A. I don’t know what time 
it was. 

Q. Was it March or April, somewhere along there? A. 
Somewhere along in April. 

By Mr. Fischer: 

Q. That is 1931? 

By the Deputy Commissioner:. 

Q. That is this last April? A. Yes. 

Q. What was he doing? 

* 

49 By Mr. Howard: 

Q. What was he doing, the Court asked you. A. He was 
working down for the Construction Company. He was 
working on the job there. 

By the Deputy Commissioner : 

Q. What did he do with his wages? You said you knew? 
A. He carried some of them to his mother, but I tried to 
get him to go over to town and he said “I have to see 
Mamma first.” 

By Mr. Howard: 

Q. Do you know whether he lived or was dependent- 

Mr. Fischer (interposing): Before you ask that ques¬ 
tion— 
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The Deputy Commissioner (interposing): I w^nt to know 
how he knows it. 

The Witness: I have seen him give her mohey. 

| 

By the Deputy Commissioner: 

i 

Q. When? A. On pay day. 

Q. Do you know about when? A. I do not know a thing 
—I have seen him give her money several tidies on sev¬ 
eral jobs. 

I 

By Mr. Howard: 


Q. Can you tell the Court what year? A. It yras 1931. 
Q. That is what we want to know. How often, can you 
tell the Court, during the year 1931, have you seen 


50 that? A. I have seen him give her mo 
six times, seven or eight times. 


ney 


five or 


By the Deputy Commissioner: 


Q. How often did he have a pay day? A. He had a pay 
day on the 5th and the 20th, or the 5th and the 2}.st. 

Q. Two pay days a month? A. Yes. i 

By Mr. Howard: j 

i 

Q. Now, do you know, state to the Court if you! know now 
whether or not his mother was dependent on hitn for sup¬ 
port. 

Mr. Fischer: I think that is the conclusion. 

The Deputy Commissioner: I want to know Wfhat is the 
base for the conclusion. 

Mr. Howard: How is that? 

The Deputy Commissioner: Mr. Fischer say^ it is the 
conclusion and I want to know his reasons fot the con¬ 
clusion. 


By Mr. Howard: 


Q. Will you state to the Court whether or not of your 
own knowledge this mother was dependent on Emmett for 
support? 
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Mr. Fischer: I don’t think that is the proper question. 
The Deputy Commissioner: He can answer it, but he 
will have to put the witness on for examination as to his 
basis of knowledge. 

51 The Witness: Well, because he did not have no¬ 
body else to help her. 

By Mr. Howard: 

Q. What do you base that knowledge of that fact upon? 
How do you know? A. Well, because I know my brother 
has paralysis of the brain. 

The Deputy Commissioner: Does he mean that that is 
the mother’s husband? 

Mr. Howard: Yes, sir. 

The Witness: Yes. 

By the Deputy Commissioner: 

Q. Do you live with them? A. I live next door to them. 
Q. Was she able to work at any place herself? A. She is 
not able to do anything. 

Q. Did she work during the last year at any place you 
know of? A. Just a little job around helping this one or 
that one, just getting a nickel and a dime. 

Q. You have been in the house a good many times? A. 
Every day and night. 

Q. Did you see the deceased boy hand her any money? 
Did you? A. Yes, sir, I saw him hand her money. 

52 Q. How much? A. I could not tell you how much 
it was, but I have seen him hand her money. 

Q. What state would the money be in? A. It would be 
in paper. There would not be any change; one or two 
dollars sometimes. 

Q. Only one or two? A. I said it would not be one or 
two. 

Q. He boarded and roomed there? A. Yes. 

Q. And stayed right there? A. Yes. 

Q. Was there anyone else in the family that was earning 
money? A. No there was nobody else that was earning 
money; not nobody else, not as I know of. If he did not 
have money he would come and ask me to help him out. 

Q. Had he done that before? A. Yes. 
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Q. He asked you for money to help support the people 
there? A. Yes, he got a little money around the house to 
eat. 

Mr. Howard: I believe that is all. 

Cross-examination. 

By Mr. Fischer: 

Q. Did someone other than this son &nd the hus- 

53 band live with Mrs. Simmons in any paA of the year 
previous to the death of William Patterson? A. 

Did which? 

Q. Did anyone else live with them for the yehr previous? 
A. Yes, there was a lady there and her huspand named 
Coon, or something; I don’t know what his pame is. It 
is is something. I don’t know what is his najme. 

Q. Was that woman any relation to Mrs. Sitnmons? A. 
No. 

Q. She was no relation at all? A. No. 

Q. Did not she have a sister living there at any time? 
A. This woman. 

Q. Did Mrs. Simmons have a sister living tjhere at any 
time? A. Not that I know of. I don’t know anything about 
the sister. 

Q. You would know if her sister did live there? A. Yes, 
I would. 

Q. You were pretty well acquainted with wliat went on 
in that house? A. Yes, sir. 

Mr. Fischer: I have no further questions. 

Mr. Howard: That is all. 

I 

(The witness thereupon was excused ^nd retired 

54 from the witness stand.) 

Mr. Howard: I want to ask her a question oi two more. 
The Deputy Commissioner: All right. j 

i 

Thereupon Mrs. Annie Mae Simmons, the Claimant 
herein, was recalled to the witness stand for further ex¬ 
amination and testified as follows: ! 

By Mr. Howard: 

Q. How do you explain that? He testified that there was 
no sister living there. 
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The Deputy Commissioner: I do not believe she said 
that the sister lived there; she said the sister supported 
her. 

Mr. Howard: I see. 

The Deputy Commissioner: She did not say that the sis¬ 
ter lived there. 

Mr. Fischer: I understood her to say so. 

The Deputy Commissioner: No, she said that the sister 
helped. 

The Claimant: I forgot about the lady in there. 

By the Deputy Commissioner. 

Q. Did you ever buy any groceries from Sam Green¬ 
field? A. I have bought when I had money. 

Q. Did your son ever buy any groceries there and charge 

them? A. Yes, sir. 

55 Q. Did you ever go there and get groceries? A. 

I went there lots of times. 

Q. Who paid for them if you did not pay for them? A. 
My boy paid for them. 

Q. What support did your sister give you when she was 
there? A. Well, now, he did not say- 

Q. (Interposing.) How much money did your sister 
give you ? A. She did not give me much; she helped to keep 
me up. 

By Mr. Howard: 

Q. About how much, the Court wants to know. A. Un¬ 
less you get my rent—my rent was twenty-four dollars 
and she gave me half my rent money all the time. 

By the Deputy Commissioner: 

Q. Twenty-four dollars for what? A. She gave me that 
for my rent. 

Q. That was a year or a month? A. That is a month, 
when she gave it to me, and it would help feed me part of 
the time. She gave me anything she had. 

Q. How much a month do you pay for your rent? A. I 
had to pay twenty-four dollars a month and the amount was 
cut down to twenty-two dollars. 

Q. And your sister helped you on that? A. Yes. 
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Q. Has she helped you any since la|st December? 
56 A. She left here Christmas. 

Q. Has she helped you any after thai? A. No, no, 
not after that. 

Q. Has anyone else? A. Nobody gave mfc nothing but 
my boy. 

I 

By Mr. Fisher: 

l 

Q. You say that you pay twenty dollars aj month rent? 
A. Twenty-four dollars and then twenty-twd dollars. 

Q. First you paid twenty-four dollars and then you paid 
twenty-two dollars and your sister helped you pay the rent ?. 
A. Yes. j 

Q. Not this past year, but the year previous to the death? 
A. That was last year. 

Q. In 1930 she helped you? A. Yes. 

Q. And you used that money to pay the rept? A. I put 
it on the rent if I did not buy something to e^t. 

The Deputy Commissioner: Has she been living in this 
place ever since? 


Bv Mr. Howard: 

* 

Q. How long have you lived there? A. Foijr years. 
Q. Where you are now? A. No, not right how. 


By Mr. Fischer: 


Q. Mr. Hornberger is an agent to ^our house? 
A. Sure. i 


Q. As a matter of fact, did not you leave' 
$500.00 rent ? A. I owed him some rent. 


owing him 


Q. About $500.00? A. Sure. I did not hav^ enough to 
pay. He was a sick man, and it is not paid yet. 

Q. And you still owe him this $500.00? A. Yes. I owe 
it to him. I 


Mr. Howard: If your Honor please, with respect to that 
matter- 

The Witness (interposing): That is what |he has got 
charged up to me. 

The Deputy Commissioner: What was that ? 

Mr. Howard: You have no testimony on that. 
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Mr. Fischer: No, I have no testimony on it. 

Mr. Howard: I would like to make this observation: I do 
not wrant to burden the Court with argument, still, counsel 

refers to five years’ rent and I believe- 

Mr. Fischer (interposing): Four years, she said. 

The Deputy Commissioner: All right, I understand that 
I think. 

Now^, I v 7 ant the brother to take the stand again. 

58 Thereupon Evans Simmons was recalled by the 
Deputy Commissioner for further examination and, 

upon assuming the witness stand, testified as follows: 

By the Deputy Commissioner: 

Q. How long had William Patterson lived in the home of 
his step-father? A. How long had he lived in the home? 

Q. Yes? A. Ever since I have been there. 

Q. How long had your brother been married to the 
mother of William Patterson? A. I found him in 1924. 

Q. In 1924? Since 1924 had he been living in the home? 
A. He has been right there with them. 

Q. And Simmons, the present husband of the mother, 
has been living there all the time? A. No, not there all the 
time. 

Q. But they have been living together? A. Yes, every 
time I knew them there, they have been there. Whenever 
I went there they were there. 

Q. How- long has Simmons been disabled for w r ork? A. 
About four vears. 

Q. What is his condition? A. Paralysis of the brain. 

Q. Is he being taken care of by Mrs. Simmons? 

59 A. Yes, sir. 

Q. Is he able to do anything? A. No, he cannot 
stand up. 

Q. And does she have to take care of him? A. Yes, sir. 
Q. To your knowledge has she any other means of sup¬ 
port? A. No. 

The Deputy Commissioner: I want Mrs. Simmons to file 
claim in behalf of Mr. Simmons. 

Mr. Howard: Yes, sir, your Honor. 

The Deputy Commissioner: And include it in this claim 
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for compensation. Write it in there. Thetre is a place 
for it. 

(Counsel for the Claimant thereupon made a written 
insertion in the claim for compensation and the same is 
filed in the office of the Deputy Commissioner with the 
original papers in this case.) | 

The Deputy Commissioner: Do you want to ask him any 
more questions, Mr. Fischer? 

Mr. Fischer: I was going to ask Mr. Simmojis some more 
with reference to this compensation. 

The Deputy Commissioner: That is alj right, Mr. 
Fischer. 

Mr. Fischer: I do not want to burden the record too 
much. I am not satisfied, Mr. Commissioher, that the 

I 

amount that Mrs. Simmons stated here is the amount; I do 
not think there is any definite proof. She| is guessing 

at it. I 

1 

60 The Deputy Commissioner: We have her state¬ 
ment confirmed as far as possible by the other wit¬ 
ness and he has known the family and has ^een the con¬ 
tribution given her and he says that there is no! other source 
of support. 

Mr. Fischer: She herself testified she was d day worker 
getting two dollars a day and three dollars a day. 

The Deputy Commissioner: She has an invalid husband 
at home. 

Mr. Howard: But she stated that she only worked two 

davs a week. 

* 

The Deputy Commissioner: I think that is satisfactory 
evidence. Owing to the fact that the Claimant has had no 
knowledge of how to file a claim, I am asking the attorney 
for the Claimant to include a step farther in the claim for 
compensation. 

Mr. Fischer: In view of your feeling- 

The Deputy Commissioner (interposing): Have her 
acknowledge that additional claim above her signature. 

Mr. Howard: Yes, sir, I have. j 

Mr. Fischer: In view of your feeling in regard to this 
matter, your Honor, there is no sense of me cik)ss examin¬ 
ing her further with reference to the amount !of contribu¬ 
tion. 
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The Deputy Commissioner: If there is any dependency, 
Mr. Fischer, shown, irrespective of the degree, the law pro¬ 
vides compensation. 

61 Mr. Fischer: Yes, but what I was trying to do was 
to bring out if this money they received was for 

board, room and services rendered. 

The Deputy Commissioner: I see. 

Mr. Howard: If that vrere a stranger it might appear to 
have a bearing. This was her son living with her. 

Mr. Fischer: That does not make any difference. 

The Deputy Commissioner: And there has been no proof 
that there is other sources of support. I think I have to 
find that there is dependency existing here. You said that 
you paid the burial ? 

Mr. Fischer: That has been paid by the Insurance Com¬ 
pany. 

The Deputy Commissioner: Has there been any medical 
expense ? 

Mr. Fischer: That has been paid too. The only question 
that we are contesting is that we have an absolute feeling 
that there really was no dependency here and, for that 
reason, we contested payment of the compensation. 

The Deputy Commissioner: I will ask the Claimant this: 
Were the earnings you had sufficient to buy food, for your¬ 
self and husband? 

The Claimant: How is that ? 

The Deputy Commissioner: Was the money you earned 
yourself sufficient to buy food for the house and 

62 keep the place supplied with necessities and pay the 
rent? 

The Claimant: No, sir, it was not. 

The Deputy Commissioner: Is that the reason why you 
had to have your son’s help? 

The Claimant: You mean the money I made my own self? 
The Deputy Commissioner: The money you made your 
own self: Did you live on that? 

The Claimant: No, sir, I could not. I had a lot of medi¬ 
cine to buy. 

The Deputy Commissioner: For whom? 

The Claimant: For my husband. 

Mr. Howard: Here are medical bills and all. He has to 
go back in the hospital now. Of course, we could not get 
that in. 
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Mr. Fischer: Do you think, Mr. Commissioner, that there 
is proof here of dependency of the step-father ?j 

The Deputy Commissioner: She has testified |hat she was 
not capable of earning enough and was depending on this 
money to furnish supplies for the house. 

Mr. Howard: May I interrupt? The Court questioned 
the boy closely about the condition of the fathei^ and he was 
wholly dependent on the mother. 

The Deputy Commissioner: Yes, that is in th£ testimony. 
If he is dependent, it is certainly possible he is—I do not 
think we need to argue that question unless some 

63 other question is raised in connection with it. 

Mr. Fischer: I really see no need of asking further 
questions or indulging in further cross examination, 
although I do wish to state for the record that I do not feel 
that dependency has been proven in either the case of the 
mother or the step-father and more especially | with refer¬ 
ence to the step-father. 

The Deputy Commissioner: All right. 

Mr. Howard: I want to inject that I do not see how one 
could be without the other. 

The Deputy Commissioner: All right. 

(Thereupon the instant hearing was concluded.) 

I hereby certify that the foregoing is a cojnplete and 
accurate transcript of my shorthand report of the testi¬ 
mony and statements, etc., presented at the described hear¬ 
ing. 

H. S. MIDDLE ]\flSS, 

S. j 

Official Reporter. 

64 Motion to Dismiss Bill. 

I 

Filed January 7, 1932. 

• * • • • « i • 

l 

I 

Now comes the defendant, Robert J. Hoage, deputy com¬ 
missioner, United States Employees’ Compensation Com¬ 
mission, by his attorney, and moves this honorable court 

6—5753 a 
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to dismiss the bill of complaint filed herein for the follow¬ 
ing reasons, to wit: 

L That the bill of complaint does not entitle the plain¬ 
tiffs to any relief at law or in equity. 

2. That the bill of complaint contemplates that this 
honorable court will weigh the evidence to determine the 
preponderance thereof in the matter before the deputy 
commissioner, in so far as it relates to the deputy commis¬ 
sioner’s findings of fact upon the question of dependency 
of Annie M. Simmons and Edward Simmons, mother and 
step-father, respectively, of the deceased employee, Em¬ 
mett Wilson, alias William Patterson. 

3. That there is competent evidence in the transcript of 
testimony annexed to the bill of complaint in support of the 
finding of fact of the defendant that Annie M. Simmons 
was the dependent mother of the deceased employee and 
that Edward Simmons was a dependent parent, within the 
meaning of Section 2 (15) of the compensation law in 
force in the District of Columbia. 

4. That as shown by the transcript of testimony an¬ 
nexed to the bill of complaint, no error was committed of 
procedural nature at the hearing on the compensation 
claim before the deputy commissioner; that plaintiffs were 
given full opportunity to examine and cross examine wit¬ 
nesses at the said hearing and to present such evidence as 
they desired. 

5. That as shown by the bill of complaint and documents 
annexed thereto, the plaintiffs waived any right of notice 

of claim to which they may have been entitled under 
65 the compensation law, with respect to the claim of 
Edward Simmons. 

6. For such good and sufficient reasons as may be shown. 

LEO. A. ROVER, 

United States Attorney, 

JOHN J. WILSON, 

i Assistant United States Attorney, Attor¬ 
neys for R. J. Hoage, Deputy Commis¬ 
sioner, U. S. Employees’ Compensation 
Commission, Defendant. 
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Final Decree Dismissing Bill of Complaint. 
Filed May 23,1932. 


This cause came on to be determined upon tfye motion of 
the defendant to dismiss the bill of complain^, and upon 
the memoranda of authorities filed by the respective parties 
in connection therewith, and having been considered by the 
Court, it is, by the Court, this 23rd day of Majy, 1932, 
Adjudged, ordered, and decreed that the motipn of the de¬ 
fendant to dismiss the bill of complaint be and the same is 
hereby granted; and that said bill of complain^ be and the 
same is hereby dismissed. 

JESSE C. ADEfINS, 

Justice . 


Approved as to form. 

NORMAN FISCHER. 

The Plaintiffs in open court note an appeal the Court 
of Appeals of the District of Columbia, and th^ penalty of 
the bond on costs for appeal is fixed at One Hundred Dol¬ 
lars ($100) or a cash deposit of Fifty Dollars ($50) in lieu 
thereof. ! 

JESSE C. ADKjlNS, 

Justice . 


66 Memorandum . 

May 23, 1932—$50 deposit in lieu of bond on appeal. 

Assignment of Errors. 

Filed May 31, 1932. j 

• • * * • 4 # 

The Court erred— 

1. In dismissing the appellants’ Bill of Complaint on the 
ground that it did not entitle them to any relief at Law or 
in equity. 

2. That the Court erred in dismissing the appellants’ 
Bil 1 of Complaint on the ground that there wa^ competent 
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evidence in the transcript of testimony, annexed to the bill 
in support of the finding of fact that Annie Mae Simmons 
was a dependent Mother of the deceased employee, and 
that Edward Simmons was a dependent parent, within the 
meaning of the compensation act. 

3. That the Court erred in dismissing the appellants’ Bill 
of Complaint on the ground that no error of procedural 
nature, at the hearing before the Deputy Commissioner, 
had been made. 

4. That the Court erred in dismissing the Bill of Com¬ 
plaint on the ground that full opportunity to examine and 
cross-examine witnesses at the hearing had been afforded 
appellants. 

5. That the Court erred in dismissing the Bill of Com¬ 
plaint on the ground that no error of law had been com¬ 
mitted. 

6. That the Court erred in dismissing the Bill of Com¬ 

plaint for other good and sufficient reasons apparent 
67 upon the face of the record. 

FRANK H. MYERS. 
STANLEY H. FISCHER, 
NORMAN FISCHER. 
LEROY S. BENDHEIM. 

Acknowledgment of the service of a copy hereof is made 
this 28th day of May, 1932. 

JAMES K. KIRKLAND, 

Asst . U. S. Attorney . 

Designation of Record . 

Filed May 31, 1932. 

******* 

The Clerk of the Court will please prepare transcript 
of record on appeal in the above entitled cause and include 
therein the following: 

1. The Bill of Complaint for Injunction. 

2. The motion to dismiss the Bill of Complaint. 

3. Stipulation, with attached official transcript of testi¬ 
mony taken at the compensation hearing before the defend¬ 
ant, Robert J. Hoage, on November 16, 1931, and copy of 
compensation order filed November 20, 1931. 

4. Final decree dismissing the Bill of Complaint. 
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I 

5. Deposit of $50.00 in lieu of undertaking for costs on 

appeal, May 23,1932. j 

6. Assignments of Error. 

7. A copy of this designation. 

FRANK H. MYERS, 

STANLEY H. FISCHER, 
NORMAN FISCHER, 

LEROY S. BENDHEIM, 

Attorneys for the Appellants. 

Acknowledgment of the service of a copy hereof is made 
this 28th day of May, 1932. 

JAMES K. KIRKLAND, 

Asst. U. Si Attorney. 

68 Supreme Court of the District of Colombia. 

United States of America, j 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 67, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made!part of this 
transcript, in cause No. 53812 in Equity, wheitein Leon A. 
Harris, trading as L. A. Harris Co. et al. a^e Plaintiffs 
and Robert J. Hoage, Deputy Commissioner I Employees ’ 
Compensation Commission, is Defendant, as ijhe same re¬ 
mains upon the files and of record in said Couift. 

In testimony whereof I hereunto subscribe niy name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 18th day of July, 1932. 

[Seal Supreme Court of the District of i Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5753. Leon A. Harris, trading as L. A. Harris 
Co., et al., appellants, vs. Robert J. Hoage, Deputy Com¬ 
missioner, Employees’ Compensation Commission. Court 
of Appeals, District of Columbia. Filed Jul. 25, 1932. 
Henry W. Hodges, Clerk. 
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IN THE j 

Court of Appeals, Btstrict of Columfita 

I 

April Term 1932. ! 


No. 5753. 


Leon A. Harris, Trading 1 as L. A. Harris Company, and 
Constitution Indemnity Company, of Philadelphia, a 

corporation, Appellants . j 

! 

v. ! 

Robert J. Hoage, Deputy Commissioner, U. j§>. Em¬ 
ployees ’ Compensation Commission, Appellee . 


BRIEF ON BEHALF OF APPELLANTS, LEON A. 
HARRIS, TRADING AS L. A. HARRIS COM¬ 
PANY AND CONSTITUTION INDEMNITY 
COMPANY OF PHILADELPHIA. 


Appellants are seeking to have reversed here the ac¬ 
tion of the lower court in dismissing their bill of com¬ 
plaint wherein they sought to have set aside, as not in 

accordance with law, an award of compensation! made 

| 

i 

I 


2 


by appellee, Deputy Commissioner Hoage, under the 
Compensation Statute in force in this District (Long¬ 
shoremen’s and Harbor Workers’ Act, 44 Stats. 509; 
33 U. S. C. A.), Section 921 (b) of which provides that 
any party in interest may enjoin enforcement of and 
have set aside an award of the Deputy Commissioner 
when the same is “not in accordance with law” by 
tiling a bill in equity in the Supreme Court of the Dis¬ 
trict of Columbia. 


FACTS. 

Emmett Wilson, alias William Patterson, was em¬ 
ployed by A. L. Harris Company as a laborer. On 
July 21, 1931, he sustained personal injuries arising 
out of and in the course of his employment, which sub¬ 
sequently resulted in his death. Annie Mae Simmons, 
as mother of the deceased, on August 29, 1931, tiled a 
claim for compensation with the U. S. Employees’ 
Compensation Commission of which the appellee, Rob¬ 
ert J. Hoage, is Deputy Commissioner for the District 
of Columbia. No other claim by or on behalf of anyone 
else was tiled prior to the compensation hearing held 
by the appellee, Robert J. Hoage, on November 16, 
1931, of which appellants were given due notice. 
The Constitution Indemnity Company of Philadelphia, 
as the insurance carrier liable for any award made as 
a result of the claim thus filed, appeared for the pur¬ 
pose of contesting the claim, on its own behalf and for 
the employer. During the course of the hearing, and 
without previous notice to the appellants, the Deputy 
Commissioner, upon his own initiative, after testimony 
by claimant that her “second husband” was disabled 
and that she had to take care of him, directed that the 
claim be so amended as to include a claim for the 
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alleged stepfather, Edward Simmons, the recor4 show¬ 
ing that at this stage of the hearing the following took 
place: | 

“The Deputy Commissioner: I want Mr£. Sim¬ 
mons to file claim in behalf of Mr. Simmohs. 

Mr. Howard (Attorney for claimant): Y^s, Sir, 
your Honor. 

The Deputy Commissioner: And include it in 
this claim for compensation. Write it in I there. 
There is a place for it. 

Stenographer’s note: (Counsel for the claimant 
thereupon made a written insertion in the claim for 
compensation and the same is filed in the office of 
the Deputy Commissioner with the original papers 

in this case.) ” (R. pp. 38, 39) 

■ 

Thereafter oil November 20, 1931, the appellee, Robert 
J. Hoage, issued a compensation order, awarding| there¬ 
in compensation to both Annie Mae Simmons and Ed¬ 
ward Simmons, finding them to be surviving and 
dependent parents of the deceased employee kt the 
time of his death, as follows: 

“Mrs. Annie Mae Simmons, surviving nfother, 
born in February, 1879, and Edward Simjmons, 
surviving stepfather, date of birth unknownj were 
dependent upon the deceased employee fo^ sup¬ 
port at the time of his death, and as surviving 
parents they are entitled to compensation in the 
amount of 25 per cent each of the weekly w^ge in 
accordance with Section 9 (d) of the Act.” 

Appellants filed their bill of complaint in thp Su¬ 
preme Court of the District of Columbia praying that 
an injunction be issued and the awards set asidej, bas¬ 
ing their said bill upon averments that the transcript 
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made at the hearing showed no evidence, substantial 
or otherwise, that would support the findings that 
claimant Annie Mae Simmons was dependent upon 
the decedent for her support and maintenance; and 
that with respect to the award in favor of Edward 
Simmons, alleged stepfather, no claim was ever prop¬ 
erly filed and presented in accordance with the pro¬ 
visions of the Act, and no showing made as to any 
relationship between the alleged stepfather and de¬ 
cedent or as to the former’s dependency upon the 
latter. A motion to dismiss was sustained, a final 
decree entered and this appeal therefrom perfected. 

Two witnesses only were produced at the hearing, 
both primarily for the purpose of showing the de¬ 
pendency of Annie Mae Simmons, the employment 
and injury having been admitted. Their testimony 
was enlarged at the hearing, however, in an attempt to 
show the relationship to and dependence upon de¬ 
ceased of Edward Simmons, alleged stepfather, after 
a claim had been filed in his behalf at the direction of 
the Deputy Commissioner. The transcript of their 
testimony will be found verbatim in the record, but as 
that transcript is most jumbled and prolix, ample 
quotations therefrom and references thereto will be 
made in this brief. 
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LAW POINTS. 

The Action of the Deputy Commissioner in Directing 
That the Claim of Annie Mae Simmons Be Amend- 

i 

ed so as to Include a Claim in Behalf of Edward 
Simmons Was Contrary to the Positive Provisions 
of the Act, and a Denial of the Rights of Appel¬ 
lants Thereunder. 

Section 19 of the Act provides as follows: j 

i 

I 

(a) “Subject to the provisions of section 13 a 
claim for compensation may be filed with the dep¬ 
uty commissioner in accordance with regulations 
prescribed by the commission at any tirrie after 
the first seven days of disability following j any in¬ 
jury, or at any time after death, and the! deputy 
commissioner shall have full power and authority 
to hear and determine all questions in respect of 
such claim .’ 9 

(b) “Within ten days after such claim is filed 
the deputy commissioner, in accordance with reg¬ 
ulations prescribed by the commission, shall no¬ 
tify the employer and any other person| (other 
than the claimant), whom the deputy Commis¬ 
sioner considers an interested party, that o claim 
has been filed. Such notice may be served per¬ 
sonally upon the employer or other person,]or sent 
to such employer or person by registered mail.” 

(c) “The deputy commissioner shall njake or 
cause to be made such investigations as he Consid¬ 
ers necessary in respect of the claim, and ujoon ap¬ 
plication of any interested party shall Order a 
hearing thereon. If a hearing on such claim is 
ordered the deputy commissioner shall give the 
claimant and other interested parties at l^ast ten 
days 7 notice of such hearing , served personally 
upon the claimant and other interested parties or 
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sent to such claimant and other interested parties 
by registered mail ” 

(Italics supplied.) 

It will be noted that the Act gives interested parties, 
which includes the insurance carrier, the absolute right 
to ten days’ notice before any hearing can be had 
upon a claim. The amendment made at the order and 
direction of the Deputy Commissioner amounted to 
the filing of a different, separate and entirely new 
ciaim for compensation, and the forcing of appellant 
to defend that claim forthwith without benefit of the 
time allowed by the Act for investigation and prepa¬ 
ration for the hearing was arbitrary, unreasonable 
and unlawful, and no award made as a result thereof 
should be permitted to stand. The correctness of the 
statement that the filing of the amendment amounted 
to a new claim is borne out by the fact that under the 
law either parent or both might make a claim, but if 
both claim the amount the insurance carrier may have 
to pay is double that which can be awarded one only; 
and it is universally recognized that where an amend¬ 
ment changes the measure of damages it constitutes a 
new cause of action. Kramer v. Gilles, 140 Fed. 682. 
It is obvious, we submit, that a mother might well be 
dependent without it following that a stepfather of 
the same employee is dependent also. In this connec¬ 
tion other w’ell established rules of pleading might be 
called to mind: an amendment to a declaration in a 
law suit is deemed to present a new cause of action 
where there is a change of parties plaintiff or defen¬ 
dant, where the same evidence will not support both 
the original and amended declarations, where the same 
measure of damages does not apply, etc. 49 Corpus 


Juris 509. And it would be absurd to say in! any law 
action that the defendant would have to proceed with 
the trial forthwith upon the allowance of an amend¬ 
ment amounting to a new cause without opportunity 
to plead to such a new cause or without time tor prep¬ 
aration of his case. 

In any event, the law is plain that the emplpyer and 
insurance carrier, as interested parties, must be given 
ten days’ notice of any hearing upon a cl^im, and 
where mandatory procedure is prescribed by statute, 
particularly where the statute is in derogation of nat¬ 
ural or common law rights, the statute must bp strictly 
complied with. People v. Coler, 190 N. Y. 268; 83 
N. E. 18. 


There is no Competent Evidence Whatsoever in the 
Record to Show Any Relationship Recognized by 
the Act Between Deceased Employee and Edward 
Simmons, Alleged Stepfather. 


The first reference in the transcript to jEdward 
Simmons, the stepfather, is found at page 1& of the 
Record, where, in attempting to clear up confusion re¬ 
sulting from deceased having used two names jhe Dep¬ 
uty Commissioner got claimant, Annie Mae Simmons, 
to say that since the birth of her boy, decedpnt, she 
“was married to Simmons”. Later she testified that 
Simmons suffered from apoplexy of the brain, ijad done 
no work for four years, and did not earn any money. 
(Rec. p. 17.) The only other reference to him in the 
record is at the point where Evans Simmons, a brother 
of the alleged stepfather, was recalled by the Deputy 
Commissioner on his own initiative and inteiirogated 


by him with respect to Edward Simmons, as follows 
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Q. How long had your brother been married to 
the mother of William Patterson? 

A. I found him in 1924. 

Q. Since 1924? Since 1924 had he been living 
in the home? 

A. He has been right there with them. 

Q. And Simmons, the present husband of the 
mother, has been living there all the time. 

A. No, not there all the time. 

Q. But they have been living together ? 

A. Yes, every time I knew them there, they 
have been there. Whenever I went there they 
were there. 

As will be seen, most of the testimony was that of the 
Deputy Commissioner, not of the witness. 

At this stage, after some further questions about 
Edward Simmons’ physical condition, the Deputy 
Commissioner, upon his own initiative, without any 
suggestion in respect thereto from claimant’s coun¬ 
sel, ordered Annie Mae Simmons’ claim amended so 
as to include a claim for Edward Simmons as a step¬ 
father. And upon the basis alone of the testimony re¬ 
ferred to above he made a finding that Edward Sim¬ 
mons was the decedent’s stepfather, dependent upon 
decedent for support and maintenance and thus en¬ 
titled to an award of compensation, subsequently or¬ 
dered in his favor. 

As will be shown later, there was absolutely no tes¬ 
timony that the deceased ever contributed to the step¬ 
father’s support and maintenance, or recognized him 
in any way as an object of his bounty. 

The law' has now 7 been well established by this Court 
that where the Deputy Commissioner’s findings are 
not supported by substantial evidence or are arbitrary 
and unreasonable they will not be permitted to stand, 


a recent announcement in this regard being in the case 
of Susan N. Powell v. Uoage, 60 W. L. R. 34$, where 
Mr. Justice Groner said: 


“We therefore reach the conclusion that the 
cases in which we may set aside on ordei* of the 
commissioner as ‘not in accordance with ljaw 7 are 
only those in which it appears that thejfe is an 
error of law, or in which the order of the commis¬ 
sioner is not supported by substantial evidence, as 
ivell, of course, in those in which it is arbitrary 
and unreasonable . If the finding, howeverj is sup¬ 
ported by substantial evidence, it is final”. j(Italics 
supplied.) 


Where is the substantial evidence to support t^ie find¬ 
ing of relationship of step-parent in this casd? The 
best evidence of the existence of a ceremonial mar¬ 
riage between Annie Mae Simmons and Edward Sim¬ 
mons would have been a certificate from the vi|:al sta¬ 
tistics records. Failing that, the marriage license, mar¬ 
riage certificate, testimony of the parties and the wit¬ 
nesses as to the time and place of marriage, ^nd as 
to the official who performed the ceremony, j None 
of this vital information was given, not even the ap¬ 
proximate year of the ceremony, or the state in\ which 
it took place. Hence, no competent evidence at jail ex¬ 
isted of any marriage ceremony between Annje Mae 
and Edward Simmons. Let us suppose that thejre is a 
common law marriage rule in the state wher^ they 
lived, as there is in this District, although no mention 
oif this was made at the hearing. 'What would Ibe the 
essentials of proof of that relationship? An intention 
to enter into a marriage relationship, open cohabita¬ 
tion and acknowledgment by both parties that fhe re¬ 
lationship existed; general reputation, admissions, 
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declarations, etc. And this kind of evidence, assuming 
the state in which they cohabited recognized common 
law marriages, at best would have raised a presumption 
of marriage. A mere meretricious relationship, or one 
that in its inception was illicit and non-marital would 
not be sufficient. And there was nothing to show that 
the first husband, Wilson, was dead or divorced prior 
to the time of the ‘ 4 marriage’’ to Simmons. None of 
these matters were gone into, the Deputy Commis¬ 
sioner and claimants ’ attorney relying absolutely upon 
the scant statement of claimant, made in connection 
with a preliminary phase of proof entirely unrelated 
to that of marital relationship, that she ‘‘was married 
to Simmons,’’ and the statement of Evans Simmons, 
Edward’s brother, that he “found him (his brother) 
there” and he “had been right there with them” 
“although he (Edward) had not been living there all 
the time”. We appreciate that the Deputy Commis¬ 
sioner is but a quasi-judicial officer and is allowed con¬ 
siderable latitude in his procedure and mode of tak¬ 
ing proof of facts; but we submit that to permit the 
finding in question to stand when it is founded only 
upon such scant, unsubstantial, incompetent and in¬ 
direct testimony as that relied upon here would be ab¬ 
solutely inconsistent with long established rules re¬ 
specting proof in judicial and quasi-judicial proceed¬ 
ings. 


There Was No Proof, Substantial or Otherwise, of the 
Dependency of Edward Simmons for Support and 
Maintenance Upon the Earnings of Deceased. 

At page 17 of the Record there will be found testi¬ 
mony of Annie Mae Simmons that Edward Simmons 
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suffered from apoplexy of the brain, had not worked 
for four years, and did not earn any money. | (Rec. p. 
17) Evans Simmons testified to the same effect, and 
further, in answer to the query by the Depiitv Com¬ 
missioner, “Is he being taken care of by M]rs. Sim¬ 
mons ?” replied “yes”. And, in reply to the question, 
“To your knowledge has she any other means of sup¬ 
port?” witness answered “No.” (Rec. p. 38) It was 
at this point that the Deputy Commissioner | ordered 
a claim filed in behalf of Edward Simmons. 

The testimony referred to and quoted aboVe is all 
that was given at the hearing pertaining to the depen¬ 
dency of this alleged stepfather upon the deceased. 
Not a syllable to the effect that deceased ever gave him 
any money, ever made any direct contribution to his 
support, or whether he held him in affection or con¬ 
tempt. The only way, from this record, for one to 
» arrive at the conclusion that Edward Simmons was de¬ 

pendent upon William Patterson for support and 
maintenance is by drawing an inference that as! the tes¬ 
timony showed that Patterson at irregular intervals 
had given money to his natural mother (who jinciden- 
tallv had other sources of income), and as th^re vras 
other testimony that a person referred to as liis step¬ 
father was helpless and unable to earn anything, it 

f 

would naturally follow that the money Patterson gave 
to his mother was used for the stepfather’s support— 
hence Edward Simmons was dependent upon!Patter¬ 
son. This may be good presumptive reasoning, but 
while presumptions and inferences have their place in 
the proof of legal causes, courts have never permitted 
claimants to prove their cases entirely by tenuous in- 
t ferences when the true facts were within th<* claim¬ 

ant’s knowledge and capable of ascertainment by di- 


\ 
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rect evidence. The finding of the Deputy Commis¬ 
sioner that Edward Simmons was dependent upon 
William Patterson was arbitrary, unreasonable, and 
without any substantial proof whatever in support 
thereof. 


There Was No Substantial Proof to Support the Find¬ 
ing that Annie Mae Simmons, Mother of the De¬ 
ceased, Was Dependent Within the Meaning of 
the Act. 

The rule of law has been definitely established by this 
Court that the findings of the Deputy Commissioner 
must be supported by substantial evidence, and if there 
is no substantial evidence to support the findings or if 
they are unreasonable or arbitrary, they will be set 
aside and the award based thereon vacated. New Am¬ 
sterdam Casualty Co . v. Iloage, 46 Fed. (2d) 837, 59 
W. L. R. 91; Iloage v. Murch Bros. Construction Co., 
50 Fed. (2d) 983, 59 W. L. R. 552; Indemnity Insurance 
Co. v. Iloage, 60 W. L. R. 450; Lumberman 7 s Mutual 
Casualty Co. v. Iloage, 60 W. L. R. 491; Georgia Casu¬ 
alty Co. v. Iloage, 60 W. L. R. 510. 

“This statutory presumption, however, fur¬ 
nishes merely a basis for proof and not a substi¬ 
tute therefor. It does not shift the burden of 
proof from the claimant to prove by substantial 
evidence that the injury arose out of and in the 
course of his employment. To determine whether 
or not the commissioner’s conclusions of law are 
correct it is necessary for the court to ascertain 
whether they are supported by sufficient evidence. 
An order based upon insufficient evidence is an 
order contrary to law, and to determine this ques¬ 
tion a review of the evidence becomes essential.’’ 


Indemnity Insurance Co. of N. A. v. Hoagk, supra. 

(Italics supplied.) 

The record in this case fails to show any substantial 
evidence of dependency. Perusal of the transcript 
shows that it was almost impossible to elicit atiy clear 
and convincing testimony from the claimant I herself. 
Either she did not understand the questions pro¬ 
pounded by her attorney and the Deputy Commissioner 
or else she chose not to answer them. The gist of what 
she did say was that her son, who lived and boarded 
with her, in a house which she rented, the i|ent for 
which was paid in part by her sister, gave hei[ money 
whenever he was working. There was no fixed or 
regular payment. Claimant could not tell hoV much 
had been given her by the deceased during tjie year 
preceding his death, but as nearly as anyone cpuld as¬ 
certain he gave her $24.00 in July of 1930, $^2.00 in 
August, $12.00 in September, $33.00 in Octobeij $33.00 
in November and $40.00 in December, with (various 
other small sums up to the time of his death pi July, 
1931. One time two years prior to his death, kvhen a 
job on which he was working lasted four months, she 
was given during that period a total of $125.00 (Rec¬ 
ord pages 24-25). 

But it appears from the claimant’s own testimony 
that she was not dependent on the deceased bor her 
support, for in response to a question as to whether up 
to the time of her son’s death she had anyone else to 
depend upon, she replied, “ nobody but myself knd my 
brother-in-law” (Record, p. 28). It appears further 
along in the Record, however (page 36) that he|* sister 
gave her $12.00 per month to help pay her rent! This 
was given her 4 ‘all the time” and averaged a$ much 
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or more per year than the son’s payments. She worked 
herself at house-cleaning, and made $2.00 or $3.00 per 
day, all the way from $12.00 to $20.00 per week. Her 
attorney on direct examination asked, “Do you work 
every day”, and she replied, “I work every day,” and 
that the lady next door gave her lots to eat. As a 
result of all of which the Deputy Commissioner re¬ 
marked, “she has been working every day, she said, 
as near as I can find out” (Record page 29). 

In the situation disclosed by this record, we submit, 
the Deputy Commissioner had no alternative but to find 
that Annie Mae Simmons was not “dependent” upon 
deceased within the meaning of the statute. She had 
her own employment from which she received from 
$12.00 to $20.00 per week; she received aid from her 
brother-in-law, and $12.00 per month from her sister. 
Moreover, deceased got more than the value of his con¬ 
tributions in lodgings, meals and laundry, and his 
status was more of a boarder than a family supporter. 
He lived with her; got his board there, and she did 
his washing (Record p. 18). As a matter of fact, the 
Deputy Commissioner himself admitted that he could 
not tell whether deceased was paying anything more 
than the value of his room and board— 

“The Deputy Commissioner: I cannot tell any¬ 
thing from that, Mr. Howard. I am trying to get 
it straight, but I cannot tell whether he was giving 
any more than the value of his room and board to 
her or not. This leaves me right in the dark.” 
Rec. p. 20. 

And nothing that was said thereafter, so far as the 
record shows, to illuminate that darkness. Yet a find¬ 
ing of dependency was made. 


15 


In the case of L’Hote v. Crowell , 54 Fed. (?d) 212, 
the Deputy Commissioner of another jurisdiction, 
upon a showing before him that a father, sixty-one 
years old, who himself earned about $175.00 per year 
cultivating half an acre of ground, had received $15.00 
monthly from his son, a deceased longshoreman, who 
had the benefit of a sleeping room, one or two meals a 
day and his washing, held that the father was iiot “de¬ 
pendent” within the meaning of the Act, and that the 
payments were for board and lodging merel^. The 
District Court reversed this finding and held th^ father 
to be a dependent, and this decision was affirmed by the 
Circuit Court of Appeals. j 

Under date of March 21,1932, however, the Supreme 
Court of the United States granted a petitioiji for a 
writ of certiorari to the Fifth Circuit limiting the ques¬ 
tion to be raised upon review to the correetnes$ of the 
Deputy Commissioner’s finding as to the dependency 
of the father. This case was later dismissed by a per 
curiam order upon a jurisdictional point, and hence 
the dependency question was never settled, 284 U. S. 
—; 52 S. Ct. 499. 

If the Supreme Court had a substantial doubt as to 
the dependency in the L’Hote case, as it must have to 
have granted its writ of certiorari, certainly theire was 
not a sufficient showing in this case, the facts wjherein 
are much less clear and convincing on the subject than 
in the L’Hote case. (See Klein v. Brooklyn I^eiglits 
Railroad Co., 188 App. Div. 509; 177 N. Y. S. 67 ; Frear 
v. Ells, 200 App. Div. 239, ... N. Y. S. 324. 


CONCLUSION. 


The Deputy Commissioner’s award in this case means 
the paying out by appellant insurance carrier of sev¬ 
eral thousand dollars. This Court, we believe, will 
take notice of the recent announcement, prominently 
reported by the press, that insurance carriers have 
been compelled to increase the rates on compensation 
policies in the District of Columbia by 26.9 per cent, 
because of heavy losses here since the compensation 
law became effective; and that business people and 
trade bpdies are now making investigations of the 
situation: 

It is conceivable that a policy on the part of Deputy 
Commissioner \o make awards based upon scant and 
insufficient evidence such as we contend and believe is 
the case here, and such as Congress never intended 
should be allowed, may have something to do with the 
necessity for such increase. If so, the only remedy is 
for the courts to set aside such awards whenever they 
are properly complained of as not being in accordance 
with law. ’ ’ 

We submit that neither of the awards herein com¬ 
plained of is in accordance with law, and that they 
both should consequently be ordered set aside and va¬ 
cated by this honorable court. 

Respectfully submitted, 

Fischer, Bendheim & Fischer, 
j Frost, Myers & Towers, 

Attorneys for Appellants. 





